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Montana State Office Decision Addressing Oil and Gas Lease

Termination, Class I and Class II Reinstatement Provisions,

and Rental and Royalty Reduction Requests

~

United States Department of the Interior

81 R.:,\I 4).. L\'I) '1,\',\4;.:\1.:'T

310S (KT 922)
SeriAl No. SDK 43977

CERTIFI1~D MAIL--RETURN RECEIPT REQUESTED

April 8, 1988

DECISION
J.R. Gall, Inc.

North Highway 85

Belle P'ourche, South Dakota 57717

Oil and Gas

Steven Jtuffatto, E8q.
Crowley, Haughey, Han8On,

Tool.. , Dietrich
500 Trarl8we.tern Plaza II
490 North 31st Street
P.O. Bo~ 2529
Billingl" Montana 59103-2529

Oil and Gas Lease Terminated
Petition for Class I Reinstatement Denied

I Reinstatement
S O e uc a enta Denied

Oil and Ga. Lea.. SDM 43977 wa. i..ued effective September 1, 1979, and
contained 2240.00 acre.. Beginning with lea.. year September 1, 1984, rental
wa. increa.ed to $2 per acre becau.e part of the land. were included in a
known geologic .tructure. On September 3, 1987, a partial rental payment in
the amount of $2800 wa. received at Minerala Management Service (MKS)
accompanied by a letter dated Auquat 30, 1987, .tating that the leaeeholder
wi.hed to drop all but 1400.00 acres of the lease. The MKS accepted the
partial rental payment, classified it a. timely, and forwarded the
letter/partial relinquishment to the Bureau of Land Management (BLM). The
partial relinquishment was received in BLM'. Montana State Office on September
14, 1987.

The BLK i..ued a D-ci.ion on September 23, 1987, that the lease terminated
September 1, 1987, for failure to pay the full amount of rental due on or
b-for. tt1. anniversary dat.. The Decision also stated that the partial
relinqui.hm-nt could not be considered as an acceptable document because it
wa. not ~eceived in th. proper office until September 14, 1987, 13 days after
the 1.as,1 terminated. On October 27, 1987, this Decision was appealed. The
ca.. wa. then tran.mitted to the Interior Board of Land Appeale (IBLA). After
th. ca.. wa. tran.mitt.d, in an affidavit received at BLK on November 24,
1987, th,1 appellant indicated that the partial rental and partial
r.linqui,lhment wer. both filed at MMS based on information provided by a BLK
employee.

(~: (:ited regulation 43 CFR 3103.3-1(a) (ii) was renumbered 43 CFR
3103.3-1\a) (2) .)

3LM ~IANUAL

Supersedes Rei.

ReI .0 3-301

)-119 1/27/95



Appendix 1, Page 2

H.-31O8-1 -RELINQUISHMENTS, TERMINATIONS, AND CANCELLATIONS

2

On NoveaU)er 24, 1987, appellant. filed a petition for a Class I reinstatement
or, alteJ:natively, a petition for a Class II reingtatement of the oil and gas
lease wit:h a requegt tor reduction of royalty and rental. The petition was
accompanied by the 525 filing fee for a Class I reinstatement, the 5500
adminigtJ:ative fee for a Clasg II reingtatement, the $130 publication charge,
and addit:ional rental in the amount of $12,800. This office could not act on
th. petit;ion. for r.instatement while the case wag under jurisdiction of IBLA.
Th.r.forll, the case was remanded to this office for readjudication of the
issu. of leas. termination and to issue a decision on the pending petitionB
for r.inlltatement. This Decision will address the four issues captioned
above.

1. ~ Termination and Partial Relinauighment

A p~:ial rental payment was received at MMS on September 3, 1987,
accoml~anied by the lessee's letter dated August 30, 1987, indicating they
wi8hed to relinqui8h all but 1400.00 acre8 of oil and ga8 lea8e SDK 43977.
Th. tul1 amount ot rental du. on th. lease was $4480 (2240.00 acrss at $2
per ac:r.). Th. amount ot rental paid was $2800. KKS accepted the partial
payment, classified it a8 timely, and forwarded the partial relinquishment
to thJ.8 ottice. The partial relinquishment was received in this office on
Sept8D~er 14, 1987.

As sti'ted in 43 CFR 3108.2-1: Except as provided in paragraph (b) of this
sectiCIn, any lease on which there is no well capable of producing oil or
oa. t", n.v;n... ,"",An+-i+-4.- -"." ...+-~-.+-,~.".. +--~.-~.- ~.. ~,-- -~--.~ , ~, wz ~ ~.. u..
law (30 tJ.S.C. 188) if the lessee fail. to pay the rental at th. proper
BLM office or the designated Service office, AS appropriate, on or before
th. anniv.rsary date of th. lease.

Paragraph (b) of 43 CFR 3108.2-1 states that an oil and gas lease will not
automatically terminate when an annual rental payment is deficient if the
deficiency i. nominal. A deficiency is nominal if it is not more than
$100 or S percent of the total payment due, whichever is les.. Since the
rental payment wa. deficient by more than the nominal amount, the lease
automatically terminated by operation of law on September 1, 1987, for
failure to pay th. full amount of rental due on or before the anniversary
dat..

On th. back ot the lease form, item (4) (e) payments, it is stated: Unless
oth.rwis. directed by the Secretary ot th. Interior, to make rental,
royalty, or other payments to the lessor, to th. order ot th. Bureau of
Land Management at the places mentioned in 43 CFR 3102.2. It there is no
w.ll on the leased lands capable ot producing oil or ga. in paying
quantiti.., th. tailur. to pay rental on or betor. the anniversary date
.hall automatically terminate the lea.e by ooeration of law.

ReI. 3-301
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Titl. 43 CFR 3108.1 .tat.. that a lea.. or any legal subdivi.ion thereof
may be .urrendered by the record title holder by filing a written
relinqui.hment in the proper BLK office. It al.o .tates a relinquishment
JhAll take effect on the date it is filed. Since the relinqui.hment wa.
not r.ceived in the proper BLK office until september 14, 1987, it cannot
be con.idered effective until September 14, 1987.

Th. IBLA ruled in ita D.ciaion B.J. Bradshaw, 79 IBLA as (1979), that an

oil ~nd ga. lea.. on which ther. i. no well capab18 of producing oil or
ga. Ln paying quantitie. will automatically terminate on the anniversary

dat. ,~t th. 18a8. upon tailure of le88ee to pay the minimum annual rental,

de8pi"ce a partial payment .ubmitted on the ba8i8 of a partial

relin,~iehment which W&8 ineffectiv..

Baaed on the regulation. and th. IBLA Decision cited herein, we muat hold

that oil and qa. lea.e SDM 43977 terminated a. of September 1, 1987, for

the rBason that the full amount of the rental was not received on or

b.forq th. anniver.ary dAte. Th. partial re1inqui.hment had no effect

.ince it wa. not filed in accordance with the regulation..

2. ~.on for Class I Reinstatement

On November 24, 1987, thia office received a petition for a Claaa I

Reinat;atement along with the required $25 filing fee for oil and gas lease

SDM 4"1977. Full rental waa received in this office November 24, 1987.

In 43 CFR 3108.2-2 it i. stated: The authorized officer may rein.tats a
lease which has terminated for failure to pay on or before the anniversary
date the full amount of rental due, provided that; 1) such rental was paid
or ter1dered within 20 davs after the due date.

The IBLA ruled in its Decision Jerald A. Waters, 97 IBLA 150 (1980). that
the Department of Interior has no authority to make a Class I
Reinstatement ot a terminated lease where rental payment is not paid or
tendered within 20 days after the due date.

It i. indicated in the petition that partial rental and a partial

relinquiahment were filed together at MMS aa instructed by a 8LK employee,

and that "the que.tion i. whether petitioner. were justified in relying

upon this information and whethsr it can be said that they exercised

rea.onaDle diligence in aacertaining the proper procedure." In ita

Decision Monica v. Rowland, 90 I8LA 349 (1986), the IBLA ruled that even

aa.uming that appellant could show that the failure to pay was justifiable

or not due to a lack of reasonable diligence, Clasa I Reinstatement i.

unavail&bl. to appellant becauae of her failure to pay the rental within

20 day:. after the anniversary date.

ELM MANUAL
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The IBLA .tated in it. Deci.ion, Dominic D. Demicco, 92 IBLA (1986), ...
the .tatutory provi.ion. for automatic termination of 1ea.e. and the
condition. required for their reinstatement have been clearly .et forth by
Conqres., 30 U.S.C. 188 (1982). They have been further defined by the
Department'. requlatione. It i. well established that all per.ons dealinq
with the Government are presumed to have knowledqe of relevant statutes
and duly promulqated requlatione. Title 44 U.S.C. 1507, (1982); ...At

best, appellant'. failure to inform himself about thi. matter can be
~cterized as inadvertence. It does not constitute justification for
makinq late payment within the meaninq of 30 U.S.C. 188(c) (1982).

Three IBLA Decision. in which reinstatement. were allowed were cited in
the petition: (I) Joseuh E. Steaer, 20 IBLA 206 (1975), where an

illeqible court..y notice was r.ceiv.d from the BLK; (2) Richard
~~, 45 IBLA 146 (1980), where the lease transmitted a check for
rental to the wronq BLK office, which received the payment 14 days prior
to the anniversary date, but took no action to .ither forward the check to
the proper office or return it to the lessee until the anniversary date of
the laase; and (3) in Nola Grace Ptasvnski, 82 IBLA 48 (1984), the issue
invollred land. in a terminated lease which were offered under the
simultaneous program, Ptasynski was the successful applicant in the
drawi::1q, and after the drawing, a decision was made to reinstate the
termi,:1ated lease. The terminated lease was reinstated and Ptasynski was
protelltinq the reinstatement. We ars of the opinion that the three cases
ar. i;t'relevant to th. situation in SDM 43977.

The o1:her three cases mentioned in the petition are relevant to this
Decislon, and in fact may support our Decision in the case at hand: ~
~~ation Co., 90 IBLA 63 (1985) headnote 2 states; Under 30 U.S.C.
188(c~ (1982), the Department of the Interior has not authority to make a
Clas8 I reinstatement of a terminated oil and gas lease where the rental
paymel1t is not tendered at the proper office within 20 days after the due
date.

In ~"es and Lillian Chudnow, 86 IBLA 315 (1985), it was ruled: An oil
and g;1. lea.e may be relinquished by filing a written relinquishment in
the pJ~oper BLK office. A relinquishment is effective on the date of its
filin~l with BLK. However, a partial relinquishment filed after the lease
ha. automatically terminated by operation of law is ineffective. Where
renta:L payment for an oil and gas lease with a June 1 anniversary date i.
postm.Lrked May 31 and received in the proper office on June 5, under 43
CFR 3:L08.2-1(a) such action may constitute reasonable diligence for
purpolles of Cla.. I reinstatement; however, where the payment i. la.. than
the f\lll amount and the lessee fail. to pay the full amount within 20 days
after the anniversary date, Class I Reinstatement is precluded.

Rel. 3-301
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~ Cranston. In~., 86 IBLA 322 (1985), also supports our De~ision in

the case at hand. One of the headnoti~es states that where the

anniversary date of an oil and gas lease fail. on a day when the proper
office for payment is not open, & partial rental payment together with a

partial relinquishment personally delivered to the DroDer state offi~e on
the next official working day serves to extend that part of the lease

covered by the rental payment.

The petition for Cla.. I Rein.tatament of oil and gas lease SDH 43977 is
heraby denied. The $25 filing fee wa. earned upon receipt and cannot be
refunded.

3. ~ion for Class II Reinstatement

On No"ember 24, 1987, this office received a petition for a Class II

Rein.~atement for oil and gas lease SDH 43977 which automatically

termitlated on September 1, 1987, for failure to pay the full amount of

rental due. A partial rental payment was received at HHS on September 3,

1987, accompanied by the lessee'a letter indicating he wished to
relin,~ish all but 1400 acres of the lease. HHS accepted the partial

paymeJtlt and forwarded the partial relinquishment to this office. The

parti.al relinquiahment waa received in this office on September 14, 1987.
The ~.tition indicatee that partial rental and the partial relinquishment

were Eiled together at HHS aa inatructed by a BLM employee, and requests

that 1:he lea.e be reinatated only as to the unrelinquished acreage. Full

renta:L due wae received in thia office on November 24, 1987.

Title 43 CFR 3108.1 .tate. that a leas. or any legal subdivision thereof

may bIt .urrendered by the record title holder by filing a written

relincruishment in the tJrotJer BLM office. It alao states a relinquishment
~ take effect on the date it is filed.

In ita Decision B. J. Bradshaw, 44 IBLA lBl (1979), the IBLA ruled that an

oil and gas lease on which there is no well capable of producing oil or

gas in paying quantities will automatically terminate on the anniversary

date of the lease upon failure of lessee to pay the minimwn annual rental,

despit:e a partial payment submitted on the basis of a partial

relinc~ishment which was ineffective.

Title 43 CFR 3l08.2-2(a) states: "The authorized officer may, if the
requil"ements of this section are met, reinstate an oil and gas lease which
was tElrminated by operation of law for failure to pay rental timely when
the rEIntal was not paid or tendered within 20 days of the termination date
and it: i8 8hoom to the satisfaction of the authorized officer that such
failu/:e was ju8tified or not due to a lack of reasonable diligence, or no
matter when the rental was paid, it is shown to the satisfaction of the
authorized officer that such failure was inadvertent."

ReI. 3-301
1127195
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The rBLA ruled in it. Deci.ion Dominic D. Demicco, 92 IBLA 378 (1986),
the .tatutory provi.ion. for automatic termination of leases and

the c'~ndition. required for their reinstatement have been clearly set
forth by Conqre.., 30 U.S.C. 188 (1982). They have been further defined
by th,. Department'. requlation.. It i. well established that all persons
dealiJ~q with the Government are presumed to have knowledqe of relevant
.tatu,.. and duly promulqatad requlatione. 44 U.S.C. 1507, 1510 (1982);

At beet, appellant'. failure to inform himealf about thi. matter
can b,. characterizad as inadvertence. It doe. not constitute
justi;Eication for lDakinq late paymant within tha meaninq of 30 u.s.c.
188(c) (1982).

We ar.. of the opinion that late payment was due to inadvertence and have

detenQined that th. leas. may b. considered for reinstatement under the

proviDions of Class II. However, since the partial relinquishment was not

affac1:ivQ until September 14, 1987, 13 days after the date of automatic

termination, the petition for Class II reinstatement is being considered
for the entire acreage of the lease.

Even t:hough the Class II reinstatement is being considered for the entire

acrea~,e of the lea8e, it needs to be pointed out that the relinquishment
is efj:ective a8 of September 14, 1987. In its Decision Rov W. Reed, 7

IBLA "121 ( 1972) , the IBLA ruled that no action is required by the

Secret;ary in connection with relinquishment. In fact, he is precluded
from j.nterfering with the volun~Ary act 0£ I-.hQ , A..A~ Th'-,~ i ~!!~~ ~

re1in~~ishment is filed, there is nothing upon which the Secretary can
act. Relinquishment is purely a unilateral act on the part of the lessee.

It mullt be concluded that when a lessee file. his relinquishment of an oil

and ga.. lease in the appropriate land office, he exercises the right

grantl,d to him by section JO(b) of the Mineral Leasing Act; he voluntarily

ends !1.is lease relationship with the United States as of the date of the

.tili.ng' of the relinmIiBhment.

In accordance with 43 CFR 3108.2-3, the petition included payment of all
back I:ental. at the rate established for reinetatement under Class II
provision. ($7 per acre for the entire acreage of the lease), the $500
administrative fee, and $130 to cover the cost of publishing the prOposed
reinstatement in the Federal Reaister.

Title 43 CFR 3108.2-3(2) state. that after determining that the
requirement. for filing of the petition for reinstatement have been timely
met, the authorized officer may reinstate the lease if an agreement has
been signed by the lessee and attached to and made a part of the lease
specifying future rental. at the applicable rate. specified for reinstated
lease8 in 3103.2-2 of this title and future royalties at the rates set in
3103.3-1 of this title.
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Enclo8ed are two copie8 of "Oil and Ga. Lea8e Amendment" 8howinq the

annu,Ll rental of $7 per acre and the royalty rate of 16-2/3 percent which
mu8t be executed and returned to thi. office. Upon receipt of the

.xec"ted Amendment form.. and followinq 30 day. after the date of

publication of propo.ed r.in.tat8lD8nt in the Federal Reaister. a Deci8ion

will be i..ued r.in8tatinq th. lea8e effective September 1. 1987.

If th. .iqned L...e Amendment form. are not filed in this offic. within 30
day. after rec.ipt of thi8 Decision, the petition for Class II
r.in~tatement will b. denied.

Once the leaee ha. been reinstated as of September 1, 1987, we will

procl'.. the partial relinquishment and the lands that will then remain in
the leaee will be 1400.00 acre..

4. ~ed Rental and Rovaltv Rates

On November 24, 1987, a petition for Class II Reinstatement was filed for

terminatsd oil and gas lsase SDM 43977. The petition included a request

for reduced rental and royalty if the Class II Reinstatement is granted.

There has been no production on the lands.

Title 43 CFR 3103.3-1(a) state. the following royalty rates shall be paid

in &DOunt or value of the production removed or .old from the lease: (ii)

16-2/3 percent royalty on noncompetitive lease. reinstated under 3108.2-3

of thi. title. ..Title 43 CFR 3108.2-3(2) .tate. that after determining

that che requirement. for filing of the petition for reinstatement have

been .~imaly met, the authorized officer may reinstate the lease if: (iv)

An ag:~eement ha. been .igned by the le..ee and attached to and made a part

of th.1 lease .pecifying future rentals at the applicable rates specified

for r.linstated lease. in 3103.2-2 of thi. title and future royaltie. at

the r;ite. set in 3103.3-1 of thi. title for all production removed or sold

from Iluch lease. ..Title 43 CFR 3108.2-3(f) .tates that the authorized

officllr may. ..reduce the royalty in that reinstated lease on the

entirll leasehold or any tract or portion thereof segregated for royalty

purpoRe., if he/she determine. there are either economic or other

circ~Bstance. which could cause undue economic hardship or premature

termination of production.

The IllLA ruled in its Decision Gulf Oil CorD., 83 IBLA 289, that pursuant

to sec:. 401 of the Federal Oil and Gas Royalty Manaqement Act of 1982,

amendJ.nq sec. 31 of the Mineral Leasinq Act of 1920, 30 U.S.C. 188 (1982),

the royalty rate imposed on a reinstated oil and qas lease may not be less

than J.6-2/3 percent unless the Secretary finds that there are uneconomic

or other circumstances which could cause undue hardship or premature

termination of production, or if in the Secretary's .Judgement, it would be

other\o'ise equita})le to reduce the royalty rate. Where a lessee tails to

provicle credible evidence of such circumstances, a reduction in royalty

ELM ~'ANUAL
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rat8' below 16-2/3 percent i. not ju.tified. The Deci.ion al.o .tate. that
Section 401 of the Federal Oil and Ga. Royalty Management Act of 1982
prov'ide. the Secretary of the Interior with discretionary authority to
reil1Lstate terminat8<i leas... Reinstated leases which were terminated for
.in~,dvertent. failur. to make timely rental payment shall be subject to
the condition. contained in 30 U.S.C. 188(8) (1982). It is also stated
that if Congre.. had intended to provide for a 12-1/2 percent royalty rate
for reinstated 18-.8. which have not achieved production, it could have
donst so. But, Congre.. did not draw such a distinction. The legislative
hi.tory of Federal Oil and Ga. Royalty Management Act (FOGRKA) strong1y
.up~~rt. the impo.ition of the 16-2/3 percent royalty rate on reinstated
1ea8,e.. The Hou- report further discu.se. section 401 in detail as
follow.: Section 401(d) clearly e.tablishes that any reinstatement of a
te=Linated lease i. entirely di.cretionary with the secretary of the
Intsrior. The Secretary need not reinstate any lease. He is provided
with the di.cretionary authority to do so and may do so complying with
certain minimum, but substantially increased, rental and royalty terms
that pertain to any reinstated lease. The minimum 4 percent increase in
royalty serves as a penalty, and therefore is an incentive for prompt
rental payment. It also states that, in acting Title IV of Public Law
97-451, the Congress intended that former lessees and claimant. who apply
for reinstatement of terminated lease. should not be permittsd to
benefit, at the expense of both Federal and State Governments and the
general public, from their own errors and/or act. of omission, and
therefore the Conqres. specifically provided for increased rental and
royal~y paymen~. errec~ive rrom ~he da~e or ~erm~na~~on ...; ana Tnat
the Congre.. acted with one .pecific intent, ~. to require a
substantially increased royalty payment. from the date of termination
...a. con.ideration for reinstating a terminated oil and ga. lease.

The purpose of granting a reduced royalty rate is to extend the productive
life of an existing well. Normally it cannot be determined whether a
lease can be successfully operated at the royalty rate fixed in the lease
until the lease has been fully developed. Accordingly, applications for
reduction of royalty are not in order until the productivity of the
leasehold has been fully determined.

In order for a lease operation to be considered eligible for reduction of
the royalty rate, the operating costs must equal or exceed production
valu,s, which is the total value of the lease products sold.

This office is of the opinion that the request for reduced rental and
royalty rates does not contain sufficient evidence to determine there is
or will be undue hardship. Therefore, the request for reduced rental and
royalty rates is hereby denied.

BL~ ~ANUAL

Supersedes ReI.
Rei. 3-301

1/27/95J-119



Appendix I, Page 9

H-31O8-1 -RELINQUISHMENTS. TERMINATIONS. AND CANCELLATIONS

9

Thi. Deci.ion may be appealed to the Board ot Land Appeal.. Ottice of the

Secr.,tary. in accordance with the regulations contained in 43 CFR, Part 4,

and the enclo.ed Form 1842-1. It an appeal is taken. Notice ot Appeal

mu.t be tile din the Kontana State Ottice at the above address within 30
day. trom receipt ot thL. Deci.ion. A copy ot the Notice of Appeal and of

any .tatement ot rea.one, written argument., or briet. ~ al.o be served

on the ottice ot the Solicitor at the addre.. .hown on Form 1942-1. It is

al.o reque.ted that a copy ot any .tatament of rea.on., written arguments,
or brief. be .ent to thi. office. A. appellant you will have the burden

of provinq, by pre.entinq po.itive and substantial evidence, where this

Deci.ion i. in error. Thi. Deci.ion i. final. absent an appeal.

/./ Cynthia L. EmbretBon

Cynthia L. Embretson

Chief, Fluida Adjudication Section

2 Enclo.\lre8

1- Oil ana Ga. Leas. Amenc1m.nt (1 p.)

2 -A;)peal Information Sheet ( I p. )

Rel. 3-3()1
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